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INTRODUCTION 

For decades, Secretaries of State have adopted Elections Procedures 

Manuals (“EPMs”) via the unique process in A.R.S. § 16-452.  But now, the 

RNC seeks to declare the entire 2023 EPM “invalid” under a long-existing 

provision of Arizona’s Administrative Procedure Act (“APA”): A.R.S. § 41-

1030(A).  The RNC is advancing a novel theory that EPMs must undergo 

APA rulemaking (A.R.S. §§ 41-1021 through -1029). 

But the RNC ignores the final clause of § 41-1030(A):  A rule is invalid 

for failure to substantially comply with APA rulemaking “unless otherwise 

provided by law.”  That final clause applies here.  In § 16-452, the Legislature 

“otherwise provided by law” a custom process for EPMs that fundamentally 

differs from APA rulemaking.  Because the Secretary followed that process, 

the 2023 EPM is not “invalid” under § 41-1030(A). 

The Superior Court correctly reached this conclusion and dismissed 

the RNC’s claim.  APP015–16, 20.  But the Court of Appeals went astray by 

adding words to § 41-1030(A) that are not there.  According to the Court of 

Appeals, the final clause in § 41-1030(A) applies only when the Legislature 

provides “some alternative to the APA’s procedure that expressly states that 

it is such an alternative.”  APP011 ¶ 23 (emphasis added). 
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This judicial rewrite was an overstep.  The Court of Appeals inferred 

this express-statement requirement because a more general APA provision 

states that the APA applies to agencies and proceedings not “expressly 

exempted.”  A.R.S. § 41-1002(A).  But the Legislature’s broad power to 

expressly exempt agencies or proceedings from the APA is in addition to its 

more specific power to “otherwise provide[] by law” an alternative process 

for an agency to make valid rules.  A.R.S. § 41-1030(A).  These statutory 

provisions have co-existed harmoniously for decades, without the need to 

transplant an express-statement requirement from one to the other. 

The Secretary’s interpretation of § 41-1030(A) is supported by text, 

context, and history.  But even if the Court of Appeals was correct that any 

alternative to APA rulemaking must be “express,” that requirement is met:  

Section 16-452 expressly provides a distinct rulemaking process, and it is in 

a statutory article that expressly supersedes conflicting laws. 

For these reasons, the Superior Court correctly dismissed the RNC’s 

APA claim.  This Court should reverse the Court of Appeals.  Alternatively, 

if this Court concludes that EPMs must follow APA rulemaking, the Court 

should apply this ruling only to future EPMs. 

https://1.next.westlaw.com/Document/NC9BC3E7039E511E69D65EC9FC0DD0DC9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992a779fa77dbc2312%3Fppcid%3D8130812a24be4dc7956e3f2774cf3cf7%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNC9BC3E7039E511E69D65EC9FC0DD0DC9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=b2b37b67edd0e8b4f66137f1352674dd&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=8130812a24be4dc7956e3f2774cf3cf7&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/NF6C435B00C5911EDA6EEA9A72DC281F5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+41-1030
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ARGUMENT 

The APA provisions at issue include general provisions in § 41-1002 

and a more specific and recent clause in § 41-1030.  The newer specific clause 

is meaningfully different, allowing the Legislature to “otherwise provide[] 

by law” an alternative rulemaking process.  The Legislature did so by 

creating the EPM process in § 16-452.  And the Legislature did so expressly. 

I. The Legislature may “otherwise provide[] by law” an alternative 
rulemaking process without “expressly” exempting an agency or 
proceeding from the APA. 

The APA is in A.R.S. Title 41, Chapter 6.  It contains several articles, 

including Article 1 (“General Provisions”), Article 2 (“Publication of Agency 

Rules”), Article 3 (“Rulemaking”), Article 4 (“Attorney General Review of 

Rulemaking”), Article 4.1 (“Administrative Rules Oversight Committee”), 

and Article 5 (“Governor’s Regulatory Review Council”). 

Article 1 states that these APA articles apply to “all agencies and all 

proceedings not expressly exempted.”  A.R.S. § 41-1002(A).  The Legislature 

added this broad presumption of applicability in 1986 when it adopted parts 

of the 1981 Uniform Model State Administrative Procedure Act.  See Laws 

1986, ch. 232, § 4 (37th Leg., 2nd Reg. Sess.) (adding A.R.S. § 41-1002). 

https://1.next.westlaw.com/Document/NC9BC3E7039E511E69D65EC9FC0DD0DC9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992a779fa77dbc2312%3Fppcid%3D8130812a24be4dc7956e3f2774cf3cf7%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNC9BC3E7039E511E69D65EC9FC0DD0DC9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=b2b37b67edd0e8b4f66137f1352674dd&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=8130812a24be4dc7956e3f2774cf3cf7&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://azmemory.azlibrary.gov/nodes/view/20908?keywords=Statewide+and+Legislative+Candidate+Statement+Pamphlet&type=all&highlights=WyJTdGF0ZXdpZGUiLCJhbmQiLCJMZWdpc2xhdGl2ZSIsIkNhbmRpZGF0ZSIsIlN0YXRlbWVudCIsIlBhbXBobGV0Il0%3D
https://azmemory.azlibrary.gov/nodes/view/20908?keywords=Statewide+and+Legislative+Candidate+Statement+Pamphlet&type=all&highlights=WyJTdGF0ZXdpZGUiLCJhbmQiLCJMZWdpc2xhdGl2ZSIsIkNhbmRpZGF0ZSIsIlN0YXRlbWVudCIsIlBhbXBobGV0Il0%3D
https://1.next.westlaw.com/Document/NC9BC3E7039E511E69D65EC9FC0DD0DC9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992a779fa77dbc2312%3Fppcid%3D8130812a24be4dc7956e3f2774cf3cf7%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNC9BC3E7039E511E69D65EC9FC0DD0DC9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=b2b37b67edd0e8b4f66137f1352674dd&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=8130812a24be4dc7956e3f2774cf3cf7&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
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In the same 1986 enactment, the Legislature specified in Article 3: “A 

rule is invalid unless adopted and certified in substantial compliance with 

[APA rulemaking].”  Id. § 5 (adding A.R.S. § 41-1030).  So in the late 1980’s, 

for agencies and proceedings not expressly exempt from the APA, rules 

made without substantially complying with APA rulemaking were invalid. 

But in 1992, the Legislature narrowed § 41-1030 by adding a clause: “A 

rule is invalid unless adopted and certified in substantial compliance with 

[APA rulemaking] unless otherwise provided by law.”  Laws 1992, ch. 239, § 8 

(40th Leg., 2nd Reg. Sess.) (amending A.R.S. § 41-1030) (emphasis added).  

Notably, this amendment departed from the 1981 Model Act.  As a result, 

rules made under a process that the Legislature “otherwise provided by 

law” are valid, even if the agency and proceeding are not expressly exempt 

from the APA and do not substantially comply with APA rulemaking. 

The Legislature created this additional possibility by using language 

different from the pre-existing general APA provision.  Whereas the general 

APA provision used the term “expressly exempted” to describe when the 

APA does not apply, the 1992 amendment to § 41-1030 used the phrase 

“otherwise provided by law” to describe when the APA itself permits an 

alternative process to make a valid rule.  These “differences in statutory 

https://azmemory.azlibrary.gov/nodes/view/20908?keywords=Statewide+and+Legislative+Candidate+Statement+Pamphlet&type=all&highlights=WyJTdGF0ZXdpZGUiLCJhbmQiLCJMZWdpc2xhdGl2ZSIsIkNhbmRpZGF0ZSIsIlN0YXRlbWVudCIsIlBhbXBobGV0Il0%3D
https://1.next.westlaw.com/Document/NF6C435B00C5911EDA6EEA9A72DC281F5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+41-1030
https://azmemory.azlibrary.gov/nodes/view/20960?keywords=arizona+blue+book&type=all&highlights=WyJibHVlIiwiYm9vayIsImFyaXpvbmEiXQ%3D%3D#:%7E:text=coverage%20for%20Arizona's%20indigent,PRESERVING%20ARIZONA'S%20ENVIRONMENT
https://azmemory.azlibrary.gov/nodes/view/20960?keywords=arizona+blue+book&type=all&highlights=WyJibHVlIiwiYm9vayIsImFyaXpvbmEiXQ%3D%3D#:%7E:text=coverage%20for%20Arizona's%20indigent,PRESERVING%20ARIZONA'S%20ENVIRONMENT
https://1.next.westlaw.com/Document/NF6C435B00C5911EDA6EEA9A72DC281F5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+41-1030


 

5 

language” indicate “differences in meaning.”  Matter of Conservatorship of 

Chalmers, 571 P.3d 885, 889–90, ¶ 20 (Ariz. 2025). 

Moreover, “[w]hen the Legislature changes the language of a statute, 

the presumption is that they intended to make a change in existing law.”  

Brousseau v. Fitzgerald, 138 Ariz. 453, 455 (1984).  In 1992, the existing law was 

that the APA does not apply to agencies or proceedings “expressly 

exempted.”  A.R.S. § 41-1002.  By amending § 41-1030, the Legislature did 

not just repeat itself, but instead specified what would happen when a non-

exempt agency follows an alternative rulemaking process set by the 

Legislature:  the rule would still be valid under the APA.  This interpretation 

of the 1992 amendment gives it meaning, rather than making “parts of the 

statutory scheme superfluous.”  Chalmers, 571 P.3d at 889, ¶ 18. 

This interpretation is not new.  In 1993, after the Legislature amended 

§ 41-1030, the Arizona Agency Handbook explained: “Unless exempt from 

rule making procedures, a rule is valid only if it is adopted in substantial 

compliance with the APA or other statutory procedure applicable to the 

agency.”  Ariz. Agency Handbook (1993), § 11.10 (emphasis added); see also 

A.R.S. § 41-192(A)(8) (requiring Attorney General to publish Handbook).  

The current Handbook has a similar sentence.  See Ariz. Agency Handbook 

https://1.next.westlaw.com/Document/I5746e4c05e9411f097fbfaae69dab03c/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=571+P.3d+885
https://1.next.westlaw.com/Document/I2d1512aef39611d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=138+Ariz.+453
https://1.next.westlaw.com/Document/NC9BC3E7039E511E69D65EC9FC0DD0DC9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992a779fa77dbc2312%3Fppcid%3D8130812a24be4dc7956e3f2774cf3cf7%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNC9BC3E7039E511E69D65EC9FC0DD0DC9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=b2b37b67edd0e8b4f66137f1352674dd&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=8130812a24be4dc7956e3f2774cf3cf7&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I5746e4c05e9411f097fbfaae69dab03c/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=571+P.3d+885
https://azmemory.azlibrary.gov/nodes/view/257122
https://1.next.westlaw.com/Document/N5B1F5240147211ED8EE19A751C85F6C4/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992a8c4da27dbc54b5%3Fppcid%3D5c45bb5f25824837b59216169ef010c6%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN5B1F5240147211ED8EE19A751C85F6C4%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=bc0e6c8ac2c45d992be1d14ccb463882&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=5c45bb5f25824837b59216169ef010c6&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://www.azag.gov/office/publications/agency-handbook
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(2018), § 11.7.1  Although this Court owes no deference to the Handbook, 

“the longstanding practice of the government—like any other interpretive 

aid—can inform a court’s determination of what the law is.”  Loper Bright 

Enters. v. Raimondo, 603 U.S. 369, 386 (2024) (cleaned up). 

The Court of Appeals, however, interpreted the 1992 amendment to 

§ 41-1030 as “reiterating § 41-1002’s directive that any exemptions must be 

expressly made.”  APP011 ¶ 23.  This view is mistaken.  The idea that the 

Legislature amended § 41-1030 to “reiterate” a pre-existing directive in § 41-

1002 creates superfluity.  Courts should not give a statutory amendment “an 

interpretation that causes it to duplicate another provision.”  Antonin Scalia 

& Bryan A. Garner, Reading Law: The Interpretation of Legal Texts 174 (2012); 

see also, e.g., San Carlos Apache Tribe v. State, 257 Ariz. 490, 500, ¶ 47 (2024) 

(interpreting terms as “not redundant”).  Moreover, if the Legislature had 

wanted to reiterate the APA’s general provision about express exemptions, 

it could have used the words “express” or “exemption” when amending 

                                           
1  The current version of the Handbook is available at 

https://www.azag.gov/office/publications/agency-handbook.  Previous 
versions are available via https://azmemory.azlibrary.gov/.  The Court 
may take judicial notice of the Handbook.  See Ariz. R. Evid. 201(b); Arizona 
Pub. Integrity All. v. Fontes, 250 Ariz. 58, 65, ¶ 28 & n.2 (2020) (taking judicial 
notice of Secretary’s website and County Recorder’s website). 

https://www.azag.gov/office/publications/agency-handbook
https://1.next.westlaw.com/Document/Ib96867e3354011efb5b5e02d7c311e0c/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=603+U.S.+369
https://1.next.westlaw.com/Document/Id1406d0034b511ef9bc1a058ad8d82e2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=257+Ariz.+490
https://www.azag.gov/office/publications/agency-handbook
https://azmemory.azlibrary.gov/
https://1.next.westlaw.com/Document/N39E341C0E7D511E0B453835EEBAB0BCD/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Ariz.+R.+Evid.+201
https://1.next.westlaw.com/Document/I3d18a5801f8c11eba034d891cc25f3cc/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=250+Ariz.+58
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§ 41-1030.  It did not.  This “material variation in terms suggests a variation 

in meaning.”  Scalia & Garner, supra, at 170; see also, e.g., San Carlos Apache 

Tribe, 257 Ariz. at 500, ¶ 46 (respecting “noteworthy differences in the text”). 

The Court of Appeals stated that its interpretation of § 41-1030(A) 

achieves “harmony” with § 41-1002(A).  APP011 ¶ 23.  But these provisions 

do not contradict, so no judicial reconciliation is required.  While § 41-

1002(A) recognizes that the Legislature may “expressly exempt[]” an agency 

or proceeding from the APA, § 41-1030(A) recognizes that non-exempt 

agencies can also make a valid rule without APA rulemaking if the 

Legislature “otherwise provide[s]” an alternative process.  Perhaps the 

Legislature could have been clearer, but courts “cannot rewrite statutes to 

smooth their rough edges.”  Molera v. Reagan, 245 Ariz. 291, 297, ¶ 26 (2018). 

Regardless, even if there were a contradiction between the general 

provision in § 41-1002(A) and the specific provision in § 41-1030(A), “the 

more recent, specific statute governs over an older, more general statute.”  

State v. Jones, 235 Ariz. 501, 503, ¶ 8 (2014) (cleaned up).  The Court of 

Appeals did the opposite, grafting an express-statement requirement from 

the general provision in 1986 to the more specific amendment in 1992.  The 

Court of Appeals suggested that it was trying not to “void[]” the general 

https://1.next.westlaw.com/Document/Id1406d0034b511ef9bc1a058ad8d82e2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=257+Ariz.+490
https://1.next.westlaw.com/Document/I16769720d94d11e8a1b0e6625e646f8f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=245+Ariz.+291
https://1.next.westlaw.com/Document/I14c0a44c339511e4b4bafa136b480ad2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=235+Ariz.+501
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provision.  APP011 ¶ 23.  But “the general/specific canon does not mean that 

the existence of a contradictory specific provision voids the general 

provision.”  Scalia & Garner, supra, at 184; see also In re McLauchlan, 252 Ariz. 

324, 326, ¶ 15 (2022) (making this point).  At most, the Court of Appeals 

should have viewed the amendment to § 41-1030 as a carve-out to § 41-1002.2 

For these reasons, the Legislature may “otherwise provide[] by law” 

an alternative rulemaking process for agencies to make a valid rule, see 

A.R.S. § 41-1030(A), without “expressly” exempting the agency or 

proceeding from the APA, see A.R.S. § 41-1002(A). 

II. The Legislature “otherwise provided by law” an alternative to APA 
rulemaking by creating a unique process for EPMs. 

This Court has observed that the statutory clause “[e]xcept as 

otherwise provided by law” is “critical.”  May v. Ellis, 208 Ariz. 229, 231, ¶ 11 

(2004).  When the clause is in a statute, it means that the rest of the statute 

“only applies when there is no other ‘law’ to the contrary.”  Id. 

                                           
2 The Court of Appeals also cited the RNC’s view that § 41-1030(A) is 

“remedial.”  APP010 ¶ 22.  It is unclear what this view means.  The remedy 
the RNC seeks is a declaration that the EPM is “invalid” under § 41-1030(A) 
and a corresponding injunction.  IR 1, ¶¶ 45–48; see A.R.S. § 41-1034(A) 
(authorizing suit to seek declaration as to “validity” of rule).  So, if the 
remedy under § 41-1030(A) is not available, then the RNC failed to state a 
“claim upon which relief can be granted.”  Ariz. R. Civ. P. 12(b)(6). 

https://1.next.westlaw.com/Document/Icf9956a07faf11ec8482c694aa3b3022/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=252+Ariz.+324
https://1.next.westlaw.com/Document/Icf9956a07faf11ec8482c694aa3b3022/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=252+Ariz.+324
https://1.next.westlaw.com/Document/NF6C435B00C5911EDA6EEA9A72DC281F5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=A.R.S.+s+41-1030(A)
https://1.next.westlaw.com/Document/NC9BC3E7039E511E69D65EC9FC0DD0DC9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992a779fa77dbc2312%3Fppcid%3D8130812a24be4dc7956e3f2774cf3cf7%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNC9BC3E7039E511E69D65EC9FC0DD0DC9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=b2b37b67edd0e8b4f66137f1352674dd&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=8130812a24be4dc7956e3f2774cf3cf7&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I12ff55fff79d11d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=208+Ariz.+229
https://1.next.westlaw.com/Document/I12ff55fff79d11d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=208+Ariz.+229
https://1.next.westlaw.com/Document/I12ff55fff79d11d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=208+Ariz.+229
https://1.next.westlaw.com/Document/N164B67C0716F11DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=A.R.S.+s+41-1034
https://1.next.westlaw.com/Document/NE644D7C5FE3311EA83F4C9B7C00C6427/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=Ariz.+R.+Civ.+P.+12
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So too here.  While the first part of § 41-1030(A) generally requires non-

exempt agencies to substantially comply with APA rulemaking to make a 

valid rule, the final clause—“unless otherwise provided by law”—

recognizes that the Legislature may establish a contrary process.  See A.R.S. 

§ 41-1030(A).  The Legislature has done so for EPMs. 

Specifically, the Legislature created a comprehensive process with 

unique features for the Secretary to follow when adopting EPMs: 

• Consultation with stakeholders:  The Secretary must consult with election 

officials of all fifteen counties. 

• Date of issuance:  The Secretary must issue EPMs by December 31 of each 

odd-numbered year before the general election. 

• Approval of others in Executive Branch:  The Governor and Attorney General 

must approve EPMs, and the Secretary must submit a draft to both 

officials by October 1 of the year of issuance. 

• Prescribed form:  EPMs are a “manual” for election workers. 

A.R.S. § 16-452(A), (B).  These unique features make sense because an EPM 

is a “manual prepared for use as a guide for the conduct of elections.”  Id. 

§ 16-444(A)(6).  And these features make the EPM process quite different 

from APA rulemaking, as the Secretary’s petition explains.  Pet. at 2–5, 8–9. 

https://1.next.westlaw.com/Document/NF6C435B00C5911EDA6EEA9A72DC281F5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+41-1030
https://1.next.westlaw.com/Document/NF6C435B00C5911EDA6EEA9A72DC281F5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+41-1030
https://1.next.westlaw.com/Document/NB33A860090DD11E9A0DDE3FA1FED11A6/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+16-452
https://1.next.westlaw.com/Document/N8AF85A807F6011E8BDB393B3CCCAE216/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+16-444
https://1.next.westlaw.com/Document/N8AF85A807F6011E8BDB393B3CCCAE216/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+16-444
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Moreover, the Legislature specified that EPMs are “adopted pursuant 

to this section”—that is, § 16-452.  A.R.S. § 16-452(C) (emphasis added).  And 

in many other statutes, the Legislature reiterated that EPMs are adopted 

“pursuant to” § 16-452, without mentioning the APA.  See A.R.S. §§ 16-

168(I); 16-246(G); 16-315(D); 16-341(H); 16-411(B)(5)(b), (K); 16-449(A); 16-

542(A), (E), (I); 16-543(A), (B), (C); 16-544(B); 16-579(A)(2), (E); 16-602(B); 16-

926(A); 16-938(B); 19-118(A); 19-121(A)(5); 19-205.01(A). 

Statutory context and history confirm that the EPM process is unique.  

The basic contours of the process have existed since 1972.  See Laws 1972, ch. 

218, § 41 (30th Leg., 2d Reg. Sess.).  Since renumbering in 1979, the process 

has been part of A.R.S. Title 16, Chapter 4, Article 4.  See Laws 1979, ch. 209, 

§ 3 (34th Leg., 1st Reg. Sess.).  That article supersedes conflicting laws: “Any 

provision of law that conflicts with this article does not apply to the elections 

in which electronic tabulating devices are used.”  A.R.S. § 16-444(B).3 

                                           
3 Elections in Arizona use electronic tabulating devices.  See 2023 EPM 

at 200 (citing Arizona statutes and stating: “Electronic ballot tabulating 
systems shall be used for every election, except in the rare circumstance 
when electronic tabulation is not practicable.”), available at 
https://apps.azsos.gov/election/files/epm/2023/EPM_20231231_Final_E
dits_to_Cal_1_11_2024.pdf.  And EPMs are “for the conduct of elections by 
an approved electronic voting system.”  A.R.S. § 16-444(A)(6). 

https://1.next.westlaw.com/Document/NB33A860090DD11E9A0DDE3FA1FED11A6/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+16-452
https://1.next.westlaw.com/Document/N6107C1C1F96A11EB9246E95AB8DB732D/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992aa0d3cd7dbc89e5%3Fppcid%3Dbf1ef4d655d445debe938910ef5aeb53%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN6107C1C1F96A11EB9246E95AB8DB732D%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=532bcddee5ca196efc039caba294f86f&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=bf1ef4d655d445debe938910ef5aeb53&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N6107C1C1F96A11EB9246E95AB8DB732D/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992aa0d3cd7dbc89e5%3Fppcid%3Dbf1ef4d655d445debe938910ef5aeb53%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN6107C1C1F96A11EB9246E95AB8DB732D%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=532bcddee5ca196efc039caba294f86f&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=bf1ef4d655d445debe938910ef5aeb53&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N7262E71090B711E98AADDA96C898F760/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+16-246
https://1.next.westlaw.com/Document/N555B7911188311E7B60BB53A66A79F94/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=ARS+16-315
https://1.next.westlaw.com/Document/N89506CE00C5B11ED909DF67AC22F482C/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+16-341
https://1.next.westlaw.com/Document/NF0B68B70CC2711EE80D4B86A60AD7ACD/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+16-411
https://1.next.westlaw.com/Document/NF0B68B70CC2711EE80D4B86A60AD7ACD/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+16-411
https://1.next.westlaw.com/Document/N8C2A4AD07F6011E8A3C4BF16241FC292/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=ARS+16-449
https://1.next.westlaw.com/Document/NECE0A441CC2711EEB406D624B0AE89D3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+16-542
https://1.next.westlaw.com/Document/NECE0A441CC2711EEB406D624B0AE89D3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+16-542
https://1.next.westlaw.com/Document/N8679299020AE11DFAE48F2270CE8BBED/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992aa9ea0c7dbca1ec%3Fppcid%3Df5826224fdb34a2a9fab5abad9af3301%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN8679299020AE11DFAE48F2270CE8BBED%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=b2c00c6a95c73dbbedd18b16503dbf8a&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=f5826224fdb34a2a9fab5abad9af3301&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N8679299020AE11DFAE48F2270CE8BBED/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992aa9ea0c7dbca1ec%3Fppcid%3Df5826224fdb34a2a9fab5abad9af3301%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN8679299020AE11DFAE48F2270CE8BBED%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=b2c00c6a95c73dbbedd18b16503dbf8a&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=f5826224fdb34a2a9fab5abad9af3301&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N5711B7810C9611ED8C01A4D344573A4B/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=ARS+16-544
https://1.next.westlaw.com/Document/NE9AF3A71CC2711EE80D4B86A60AD7ACD/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992aac30357dbca9c4%3Fppcid%3D478f33b87c024b929422683b1b25f237%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNE9AF3A71CC2711EE80D4B86A60AD7ACD%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=43a09ee7af84b5f71ef5e92cde0731ba&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=478f33b87c024b929422683b1b25f237&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N18DF7491431011EF85CCC42E6D99AFB7/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992aad593f7dbcace1%3Fppcid%3Dc332ed8592f449159427ab90c69f2f6b%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN18DF7491431011EF85CCC42E6D99AFB7%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=bff9f25620c40e6525e808c29f54e106&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=c332ed8592f449159427ab90c69f2f6b&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N5A447E61DF2E11EBB999A3C52DA54ECC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=ARS+16-926
https://1.next.westlaw.com/Document/N5A447E61DF2E11EBB999A3C52DA54ECC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=ARS+16-926
https://1.next.westlaw.com/Document/N4C6FFD70527111E880CC897055C1CC66/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=ARS+16-938
https://1.next.westlaw.com/Document/NC5C465A0ADD611E98FCFE99F28D411E9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992aafb2e87dbcb22e%3Fppcid%3Dfb9603bcc80b4513b59b0ed01566e925%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNC5C465A0ADD611E98FCFE99F28D411E9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=4dcd4b113bfbaf6c0ae3ef8a7dacec34&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=fb9603bcc80b4513b59b0ed01566e925&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/NCCB3E8E0ADD611E98CC1A34A55693223/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992ab0c3d07dbcb4c6%3Fppcid%3D16286269142d4c1497bef248e4ea80b3%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNCCB3E8E0ADD611E98CC1A34A55693223%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=af50809465e5ff5e769ecda502d83332&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=16286269142d4c1497bef248e4ea80b3&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/NE8D40070F67011EBB65FC84C7B9807A6/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=ARS+19-205.01
https://azmemory.azlibrary.gov/nodes/view/252956?keywords=arizona+blue+book&type=all&highlights=WyJhcml6b25hIiwiYmx1ZSIsImJvb2siXQ%3D%3D
https://azmemory.azlibrary.gov/nodes/view/252956?keywords=arizona+blue+book&type=all&highlights=WyJhcml6b25hIiwiYmx1ZSIsImJvb2siXQ%3D%3D
https://azmemory.azlibrary.gov/nodes/view/20937?keywords=Statewide+and+Legislative+Candidate+Statement+Pamphlet&type=all&highlights=WyJTdGF0ZXdpZGUiLCJhbmQiLCJMZWdpc2xhdGl2ZSIsIkNhbmRpZGF0ZSIsIlN0YXRlbWVudCIsIlBhbXBobGV0Il0%3D
https://azmemory.azlibrary.gov/nodes/view/20937?keywords=Statewide+and+Legislative+Candidate+Statement+Pamphlet&type=all&highlights=WyJTdGF0ZXdpZGUiLCJhbmQiLCJMZWdpc2xhdGl2ZSIsIkNhbmRpZGF0ZSIsIlN0YXRlbWVudCIsIlBhbXBobGV0Il0%3D
https://1.next.westlaw.com/Document/N8AF85A807F6011E8BDB393B3CCCAE216/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+16-444
https://apps.azsos.gov/election/files/epm/2023/EPM_20231231_Final_Edits_to_Cal_1_11_2024.pdf
https://apps.azsos.gov/election/files/epm/2023/EPM_20231231_Final_Edits_to_Cal_1_11_2024.pdf
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In addition, the longstanding consensus has been that the Secretary 

need only follow § 16-452, not APA rulemaking, when adopting EPMs.  As 

far as the Secretary can tell, this has been the uniform and bipartisan practice 

since 1972.  Throughout this case, no one has identified any prior instance 

where an EPM was thought to require APA rulemaking. 

This fifty-years-long practice of issuing EPMs under § 16-452 rather 

than APA rulemaking is significant not only because of its duration, but also 

the amount of scrutiny that EPMs undergo.  Governors, Secretaries, and 

Attorneys General have approved EPMs under this process for decades.  All 

the while, the Legislature has been aware of the EPM process and has 

modified it several times, including: 

• Requiring the Secretary to submit draft EPMs to the Governor and 

Attorney General at least “ninety days before each election.”  (1985) 

• Revising the role of county election officers from EPM drafters to 

consultants.  (1993) 

• Requiring the Secretary to submit draft EPMs to the Governor and 

Attorney General by October 1 of each odd-numbered year, and requiring 

approval from those officials by December 31 of the same year.  (2019) 
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See Laws 1985, ch. 292, § 1 (37th Leg., 1st Reg. Sess.); Laws 1993, ch. 98, § 31 

(41st Leg., 1st Reg. Sess.); Laws 2019, ch. 99, § 1 (54th Leg., 1st Reg. Sess.). 

Even this Court has described the EPM process by referring to § 16-

452, not the APA.  See, e.g., Arizona Pub. Integrity All. v. Fontes, 250 Ariz. 58, 

63, ¶ 16 (2020) (stating that the “Secretary must follow a specific procedure 

in promulgating election rules” and citing A.R.S. § 16-452). 

Such widespread consensus is persuasive for several reasons.  First, 

laws are more stable when longstanding practice is not disrupted lightly.  

See, e.g., Matter of Appeal In Pima Cnty. Juv. Action No. J-78632, 147 Ariz. 584, 

587 (1986) (finding persuasive “long acquiescence by this court and the 

Court of Appeals” in statutory construction by juvenile courts and agency).  

Stability is especially important for election procedures.  See, e.g., McKenna 

v. Soto, 250 Ariz. 469, 473, ¶ 20 (2021) (EPM’s purpose is “to ensure election 

practices are consistent and efficient throughout Arizona”). 

Second, the fact that the Legislature has been aware of the EPM process 

and modified it several times without requiring APA rulemaking is evidence 

of legislative intent.  See, e.g., Silver v. Pueblo Del Sol Water Co., 244 Ariz. 553, 

561, ¶ 26 (2018) (Legislature’s decision to order agency to amend specific 

regulation showed that Legislature was “capable of ordering amendments 

https://azmemory.azlibrary.gov/nodes/view/20907?keywords=1985&highlights=eyIwIjoiMTk4My0xOTg0IiwiMSI6Imw5ODUiLCIyIjoiMTk4NS0xOTg2IiwiMyI6IjE5ODUtMTk4NyIsIjQiOiIxOTgwIiwiNSI6IjE5ODEiLCI3IjoiMTk4Ni0xOTg3IiwiOCI6IjE5ODctMTk4OCIsIjEwIjoiMTk4NC0xOTg1IiwiMTEiOiIxOTg2IiwiMTMiOiIxOTg4LTE5ODkiLCIxNCI6IjE5ODkiLCIxNyI6IjE5ODUifQ==&lsk=dc8bd22fb51bef268a86adff47c0576e
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https://1.next.westlaw.com/Document/I9772ff1df53811d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=147+Ariz.+584
https://1.next.westlaw.com/Document/I9772ff1df53811d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=147+Ariz.+584
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to the ones it found objectionable”); Jenney v. Arizona Exp., Inc., 89 Ariz. 343, 

346 (1961) (Legislature’s re-enactment of statute after “uniform construction 

by the officers required to act under it” indicates legislative intent).  Indeed, 

the Legislature often specifies when rules must be “pursuant to” the APA.  

E.g., A.R.S. §§ 5-104(S), 20-2121(B), 20-2539, 20-3604(A), 32-1404(D), 

37-336(A), 42-5044(D), 43-1011(E), 44-330, 44-3131(A), 49-1203(C). 

Third, allowing a party to participate in a practice for decades and then 

insist on an unprecedented interpretation invites gamesmanship.  Here, for 

example, the RNC claims that its “members, candidates, and volunteers are 

necessarily affected by the administration of procedures that govern every 

stage of the electoral process,” APP007 ¶ 15, but it has never before argued 

that EPMs must undergo APA rulemaking.  This Court has viewed similar 

newfound arguments with suspicion.  See, e.g., Dupnik v. MacDougall, 136 

Ariz. 39, 44 (1983) (rejecting sheriffs’ claimed interpretation of statute when 

“for many years it has been the practice for the sheriffs” to do otherwise). 

To be clear, the Secretary is not asking this Court to “defer” to his 

interpretation.  Cf. A.R.S. § 12-910(F).  When interpreting statutes, this Court 

may consider factors such as longstanding consensus and statutory history 

without deferring to an agency.  See, e.g., Matter of Appeal In Pima Cnty. Juv. 

https://1.next.westlaw.com/Document/I57872942f78f11d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=89+Ariz.+343
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https://1.next.westlaw.com/Document/N4D99A74178FB11E8BDB393B3CCCAE216/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992ac372317dbce114%3Fppcid%3D1d8712aef98a48b0ba3c6fff52b67159%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN4D99A74178FB11E8BDB393B3CCCAE216%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=c6c11b947225b94665c5d9757247b3c2&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=1d8712aef98a48b0ba3c6fff52b67159&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
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https://1.next.westlaw.com/Document/N607DF660716E11DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=ARS+37-336
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https://1.next.westlaw.com/Document/N461E6890FAD811EB81AB88A347A9C805/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992ac9d6117dbcf38e%3Fppcid%3D5127f33ba5c34c16b034e87bdf627205%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN461E6890FAD811EB81AB88A347A9C805%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=22f14632a24dcd7db41b4e18210bab56&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=5127f33ba5c34c16b034e87bdf627205&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/NE7E41AA0717111DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+44-330
https://1.next.westlaw.com/Document/N718E69E0717211DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=ARS+44-3131
https://1.next.westlaw.com/Document/N359CD040176111EEADE6806F4E48B990/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992acc70ab7dbcfa53%3Fppcid%3Da9df6092ac954d3cb3d547a1bc386a87%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN359CD040176111EEADE6806F4E48B990%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=e9002ab289a8f1401618606e1e23573e&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=a9df6092ac954d3cb3d547a1bc386a87&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/If288c084f39711d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=136+Ariz.+39
https://1.next.westlaw.com/Document/If288c084f39711d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=136+Ariz.+39
https://1.next.westlaw.com/Document/N9AD162E1F02211EB998B905FA88E2D59/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+12-910
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Action No. J-78632, 147 Ariz. at 586 (distinguishing between “construction of 

a statute by an agency” and “long period of uniform acquiescence in the 

meaning of a statute”); Silver, 244 Ariz. at 561, ¶ 28 (distinguishing between 

“judicial deference” and “legislative adoption”).  As the U.S. Supreme Court 

recently explained: “[W]hile courts must exercise independent judgment in 

determining the meaning of statutory provisions, the contemporary and 

consistent views of a coordinate branch of government can provide evidence 

of the law’s meaning.”  Bondi v. VanDerStok, 145 S. Ct. 857, 874 (2025) 

(cleaned up); see also, e.g., Kennedy v. Braidwood Mgmt., Inc., 145 S. Ct. 2427, 

2455 (2025) (finding persuasive “the Executive Branch’s actions for the last 

26 years” “without any apparent objection from Congress”). 

In short, the Legislature “otherwise provided by law” an alternative 

process by which Secretaries, Governors, and Attorneys General have been 

adopting and approving valid EPMs for decades.  A.R.S. § 41-1030(A). 

III. Conflicts between the EPM process and APA rulemaking confirm 
that the Legislature established a unique process for the EPM. 

The uniqueness of the EPM process is further demonstrated by the fact 

that it conflicts with APA rulemaking, as the Secretary’s petition explains.  

See Pet. at 10–15.  For example, the Superior Court identified statutory 
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conflicts between these processes relating to “deadlines” and “obtaining 

governor approval.”  APP016.  The deadline conflicts are especially critical:  

The Secretary must issue updated EPMs by December 31 of the year before 

each general election, as well as a draft to the Governor and Attorney 

General by October 1.  A.R.S. § 16-452(B).  Yet important legal developments 

requiring updates may occur any time before these deadlines.  See, e.g., Mi 

Familia Vota v. Fontes, 691 F. Supp. 3d 1077, 1104–05 (D. Ariz. 2023) (declaring 

parts of Arizona election laws invalid in September 2023).  These conflicts 

confirm that the EPM process was “otherwise provided by law” as an 

alternative to APA rulemaking.  A.R.S. § 41-1030(A). 

The RNC’s responses are unpersuasive.  The RNC naïvely suggests 

that the Secretary can resolve any conflicts by drafting EPMs earlier.  Resp. 

at 6–7.  But this ignores that important legal developments regarding 

election procedures may occur anytime.  The earlier the Secretary drafts an 

EPM, the less up-to-date it will be.  Just as a journalist seeking to summarize 

major news from 2024 and 2025 should write until the end of 2025, the 

Secretary should work until the end of 2025 to achieve “the maximum degree 

of correctness.”  A.R.S. § 16-452(A).  And the RNC does not address other 

https://1.next.westlaw.com/Document/NB33A860090DD11E9A0DDE3FA1FED11A6/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+16-452
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conflicts between the EPM process and APA rulemaking, including that the 

processes require fundamentally different Executive Branch approvals. 

The RNC also argues that any conflict between the EPM process and 

the APA must be resolved in the APA’s favor, because the APA states that it 

supersedes conflicting statutes “unless the other statute expressly provides 

otherwise.”  Resp. at 3–4 (quoting A.R.S. § 41-1002(B)).  But this argument 

suffers from the same flaws explained in Part I above:  It relies on a general 

provision added to the APA in 1986, while ignoring the more specific 

amendment to § 41-1030 in 1992: that the Legislature can “otherwise 

provide[] by law” an alternative to APA rulemaking.  Given this 1992 

amendment, the APA itself contemplates that the Legislature may provide 

an alternative rulemaking process for non-exempt agencies. 

Moreover, the RNC ignores the unique features, context, and history 

of the EPM process explained in Part II above—including the fact that the 

Legislature placed the process in a statutory article that supersedes 

conflicting laws.  See A.R.S. § 16-444(B). 

As the Superior Court put it: “Section 16-452 does not diminish any 

rights or duties under the APA.  Rather, it is simply the ‘otherwise provided 

by law’ expressly contemplated by the APA.”  APP016.  That is correct. 

https://1.next.westlaw.com/Document/NC9BC3E7039E511E69D65EC9FC0DD0DC9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992a779fa77dbc2312%3Fppcid%3D8130812a24be4dc7956e3f2774cf3cf7%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNC9BC3E7039E511E69D65EC9FC0DD0DC9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=b2b37b67edd0e8b4f66137f1352674dd&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=8130812a24be4dc7956e3f2774cf3cf7&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
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IV. Alternatively, the Legislature has “expressly” provided that EPMs 
need not follow APA rulemaking. 

Even if the Court of Appeals was correct to impose an express-

statement requirement on the Legislature’s ability to “otherwise provide[] 

by law” an alternative rulemaking process, the process set forth in § 16-452 

satisfies that requirement. 

Neither the APA nor this Court has defined what the Legislature must 

do to “expressly” provide an alternative to APA rulemaking.  The most 

obvious methods are when (1) the APA itself specifies that it does not apply, 

e.g., § 41-1005(A), or (2) another statute specifies that the APA does not 

apply, e.g., § 16-974(D).  But the existence of these methods does not mean 

they are the only possible ones.  See City of Phoenix v. Glenayre Elecs., Inc., 242 

Ariz. 139, 143–44, ¶¶ 15–16 (2017) (explaining that, “[a]lthough the 

legislature could have followed” one of two previously used methods of 

express declaration, “it was not required to do so”). 

Here, the Legislature expressly created a unique process for adopting 

EPMs, as explained above.  And the Legislature expressly stated, in § 16-452 

and elsewhere, that EPMs are adopted “pursuant to” that process.  A.R.S. 

§§ 16-168(I); 16-246(G); 16-315(D); 16-341(H); 16-411(B)(5)(b), (K); 16-449(A); 

https://1.next.westlaw.com/Document/N58C860D10C9911ED86E0AE4E975DB0E8/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ARS+s+41-1005
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https://1.next.westlaw.com/Document/N6107C1C1F96A11EB9246E95AB8DB732D/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a93ce20000001992aa0d3cd7dbc89e5%3Fppcid%3Dbf1ef4d655d445debe938910ef5aeb53%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN6107C1C1F96A11EB9246E95AB8DB732D%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=532bcddee5ca196efc039caba294f86f&list=MULTIPLECITATIONS&sessionScopeId=a381ef6a940f6e99b1e20b26b3eddc28e50729196d24886f4bfe5bbb1b071805&ppcid=bf1ef4d655d445debe938910ef5aeb53&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
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16-542(A), (E), (I); 16-543(A), (B), (C); 16-544(B); 16-579(A)(2), (E); 16-602(B); 

16-926(A); 16-938(B); 19-118(A); 19-121(A)(5); 19-205.01(A).  In contrast, the 

Legislature has specified that other agency rules are adopted “pursuant to” 

the APA.  E.g., A.R.S. §§ 5-104(S), 20-2121(B), 20-2539, 20-3604(A), 32-

1404(D), 37-336(A), 42-5044(D), 43-1011(E), 44-330, 44-3131(A), 49-1203(C). 

Moreover, the Legislature placed the EPM process in a statutory article 

that expressly supersedes conflicting laws:  “Any provision of law that 

conflicts with this article does not apply to the elections in which electronic 

tabulating devices are used.”  A.R.S. § 16-444(B).  And EPMs are manuals for 

“elections by an approved electronic voting system.”  Id. (A)(6). 

Taken together, these legislative statements “expressly” provide an 

alternative rulemaking process for EPMs, even though they do not cite the 

APA.  See Marcello v. Bonds, 349 U.S. 302, 310 (1955) (concluding that a 

deportation statute’s “sole and exclusive procedure” expressly superseded 

different procedure under federal APA even though it did not cite federal 

APA, which required any modifications to its procedure to be “express”).  

This Court should “not require the legislature ‘to employ magical 

passwords’ to accomplish its manifest intent.”  Glenayre Elecs., Inc., 242 Ariz. 

at 144, ¶ 18 (quoting Marcello, 349 U.S. at 310). 
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V. At minimum, if EPMs must comply with APA rulemaking, the Court 
should clarify that this ruling applies only to future EPMs. 

This Court has discretion to apply civil opinions prospectively only.  

Turken v. Gordon, 223 Ariz. 342, 351, ¶ 44 (2010).  The Court considers factors 

including whether the opinion “establishes a new legal principle whose 

resolution was not foreshadowed” and whether retroactive application 

“would produce substantially inequitable results.”  Id. (cleaned up). 

If this Court concludes that EPMs must comply with APA rulemaking, 

that would be a new legal principle not foreshadowed.  For decades, EPMs 

have been made under A.R.S. § 16-452, not the APA.  And here, the Superior 

Court dismissed the RNC’s claims against the 2023 EPM in May 2024.  

APP007.  So, when the Secretary began work on the 2025 EPM at the 

beginning of 2025, the Secretary continued to believe that APA rulemaking 

did not apply and thus did not take every step that the APA would require.  

E.g., A.R.S. § 41-1022; see also Pet. at 5, 16.  Even when the Court of Appeals 

reversed the dismissal in March 2025, it did not decide what should happen 

next, but instead remanded for “further proceedings.”  APP013 ¶ 28. 

Equitable considerations also favor prospective-only application.  The 

modern EPM is a several-hundred-page manual to guide election workers, 

https://1.next.westlaw.com/Document/Ibd5a68b9094011df8bf6cd8525c41437/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=223+Ariz.+342
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to ensure correct, impartial, uniform, and efficient elections.  A.R.S. § 16-

452(A).  Adopting an EPM requires enormous work from the Secretary, 

election officers from all fifteen counties, and the Governor and Attorney 

General.  Id. (A), (B).  Jeopardizing an entire EPM for failing to follow the 

right procedure would be extremely strong medicine. 

And such medicine is not needed.  For the 2023 EPM, even though the 

Secretary did not believe that APA rulemaking applied, he gave the public 

(including the RNC) notice and invited fifteen days of comment anyway.  See 

APP004 ¶ 4.  And, for the 2025 EPM, the Secretary was even more cautious 

and invited thirty days of comment, which concluded on August 31.  See 

https://azsos.gov/elections/about-elections/elections-procedures/epm.   

Thus, if this Court concludes that EPMs must follow APA rulemaking, 

the Court should limit that ruling to EPMs prepared “after the date of [the 

Court’s] opinion”—in 2026 and beyond.  Turken, 223 Ariz. at 352, ¶ 49. 

CONCLUSION 

This Court should reverse the Court of Appeals and affirm the 

Superior Court’s dismissal of the RNC’s claim that the 2023 EPM is invalid.  

If, however, this Court affirms the Court of Appeals, this Court should 

clarify that its opinion applies only to EPMs issued in 2026 and beyond. 

https://1.next.westlaw.com/Document/NB33A860090DD11E9A0DDE3FA1FED11A6/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+16-452
https://1.next.westlaw.com/Document/NB33A860090DD11E9A0DDE3FA1FED11A6/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+16-452
https://1.next.westlaw.com/Document/NB33A860090DD11E9A0DDE3FA1FED11A6/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+16-452
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